








INTRODUCTION

	

clined to 6.1 percent, while minority unemployment
increased to 14.8 percent.'
The persistence of problems of providing equal

opportunity is also evidenced by the crisis in on-
employment for minority youth . In 1971, when 15 .1
percent of white teenagers were jobless, the unem-

In the year 1977, nothing is more central to the

	

ployment rate for minority teenagers was 31 .7 per-
success of the long struggle to eliminate racial dis-

	

cent.' In 1976 white teenage unemployment stood
crimination from American life than the effort to

	

at 18 percent, while 39.8 percent of minority teen-
establish equal access to job and career opportuni-

	

agers were unemployed; and by August 1977 unem-
ties. For the better part of two centuries the Fed-

	

ployment for minority teenagers had reached a
eral Government was indifferent to employment

	

staggering 40 percents
discrimination or actively fostered its imposition

	

Income is another important indicator of the
on black people and on other minorities and women

	

status of efforts to achieve equal opportunity. In
as well . Only 13 years ago, with passage of the Civil

	

1974 the annual median family income for whites
Rights Act of 1964, did the emerging consensus that

	

was $13,356, compared with $7,808 for blacks and
employment discrimination was wrong become a
national policy favoring equal employment oppor-

	

$9,559 for Hispanics . For most of the past

tunity.

	

decades, the ratio of black to white family income

Title VII of the 1964 law was a clear statement

	

has remained fairly constant while the dollar gap

of the national will to end unfair treatment of minor-

	

between the two groups continues to grow. For
ities and women in the job market . What was not

	

example, in 1964 the median annual income for
fully apparent in 1964 was the magnitude of the

	

black families was $3,724 compared with $6,858
effort that would be required to create genuine

	

for whites . In 1974 the annual median family in-
equality of opportunity and the specific measures

	

come for blacks increased to $7,808 compared with
needed to accomplish the task.

	

$13,356 for whites. While the ratio of black to white
While progress has been made during the past

	

family income has remained fairly constant (at
decade, the current employment situation provides

	

about 2 :3), the dollar gap between the two groups
disturbing evidence that members of groups histori-

	

has increased from $3,000 to $5,500.6 Similarly, the
tally victimized by discriminatory practices still

	

annual median income in 1973 for families headed
carry the burden of that wrongdoing. Unemploy-

	

by males was $12,965, while that for families
ment statistics-a critical indicator of economic
status-reveal a worsening situation for black peo-

	

headed by females was only $5,797 . In 1973
ple and members of other minority groups . In 1967

	

women earned a median income which was only
the national unemployment rate was 3 .4 percent

	

57 percent of that earned by men ..
for whites and 7 .4 percent for racial minorities.'

	

As the status and rewards of particular types of
During the economic expansion of the late 1960s,

	

employment increase, minority participation tends
the ratio of black to white unemployment declined.

	

to decline. This is particulary true in the professions
But when the economy entered a recession in the

	

where blacks, who are 11 percent of the popula-
1970s, minority workers suffered disproportionately.
In 1976 the rate of unemployment was 7 percent
for whites and 13 .1 percent for blacks and other
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tion, constitute only 2.2 percent of all physicians,

	

ties or women and that it imposes unfair treatment on
3 .4 percent of the lawyers and judges in the coun-

	

others .
try, and hold only l percent of the engineering

	

The Commission believes that a sensible and fair
jobs.' At the gateway to these occupations stand

	

resolution of the controversy is best served by an
the graduate and professional schools. Although

	

examination of the specific decisions made by agen-
progress has been made in recent years, in 1976

	

cies charged with implementing and interpreting the
the minority enrollment of American law schools

	

law, of the reasons for the decisions, and of what
was only 8 percent, including 4.8 percent black and

	

the decisions have meant in practical terms to the
2 percent Hispanic American students . Medical

	

people affected by them. To this end and to offer
schools had a similar enrollment pattern, with an

	

our own views, the Commission has prepared this
8 percent minority enrollment, including,, 6 percent

	

position statement for public discussion and consid
black students and 1 .2 percent Mexican Americans.9	aeration.

While these racial disparities in job and economic
status may stem from a web of causes, they provide
strong evidence of the persistence of discriminatory
practices . As the Supreme Court has observed,
statistics showing racial or ethnic imbalance are im-

	

Part I. Institutional Barriers to
portant in legal proceedings:

	

Opportunity
because such imbalance is often a telltale sign of

	

Perhaps the single most important occurrence inpurposeful discrimination ; absent explanation, it is
ordinarily to be expected that nondiscriminatory

	

the evolution of equal employment law was the
hiring practices will in time result in a work force

	

recognition by the U.S . Equal Employment Oppor-
more or less representative of the racial and

	

tunity Commission and by the Supreme Court of
ethnic composition of the population in the com-

	

the United States that the mandate of the Civil
munity from which employees are hired.'°

	

Rights Act of 1964 could not be fulfilled simply
As the difficulty of fulfilling this expectation has

	

by prohibiting practices intentionally designed to
become apparent, debate has also intensified about

	

deny opportunities to minorities.'' In a society
the necessity and propriety of specific measures de-

	

marred for years by pervasive discrimination in .hir-
signed to eliminate discriminatory practices and their

	

ing and promotion, practices that are not racially
effects on both hiring and admissions decisions. In

	

motivated may nonetheless operate to disadvantage
1977 the controversy is centered around the concept

	

minority workers unfairly . Accordingly, in the land-
of "affirmative action," a term that in a broad sense

	

mark case of Griggs v. Duke Power Company,'2

encompasses any measure, beyond simple termina-

	

the Supreme Court applied Title VII of the 1964
tion of a discriminatory practice, adopted to correct

	

act to invalidate general intelligence tests and other
or compensate for past or present discrimination or

	

criteria for employment that disproportionately ex-
to prevent discrimination from recurring in the

	

cluded minorities if they were not shown to be
future . Particular applications of the concept of

	

dictated by business necessity . It was conceded that
affirmative action have given rise to charges of

	

the tests used were not deliberately discriminatory,
"reverse discrimination," "preferential treatment,"

	

but the Supreme Court concluded that :
and "quota systems"-all, in essence, claims that the

	

[G]ood intent . . . does not redeem employment
action sought or imposed goes beyond what is needed

	

-
to create conditions of equal opportunity for minori-

	

"The decisions of the EEOC and the Supreme Court
that the concept of discrimination could not be lim-
ited to racially motivated acts were foreshadowed by the
adoption of the principle of affirmative action in Executive

A
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orders governing Federal contracts . See discussion below, p .
Current Population Survey, May 1977, and The Social and

	

5 .
Economic Status of the Black Population in the United

	

"401 U.S . 424 (1971) .
States, p. 75 .

	

" Id. at 432 . In a subsequent decision, Albemarle Paper
'National Board on Graduate Education, Minority Group

	

Company v. Moody, 422 U.S . 405 (1975), the Court
Participation in Graduate Education, A Report with Recom-

	

made clear that even if tests are shown to be job related
mendations (Washington, D.C. : Report No. 5, June 1976),

	

they may not be used if alternative devices are avail-
p. 61 .

	

able that do not have a discriminatory effect and that also
'° International
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v.

	

United

	

serve the employer's interest in an efficient and trustworthy
States, 97 S.Ct. 1843, 1856-57 n.20 (1977) .

	

work force .
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procedures or testing mechanisms that operate as

	

workers have difficulty in obtaining access to
"built-in headwinds" for minority groups and are

	

housing."
unrelated to measuring job capability .l9

	

The courts have placed some limitations upon
The principle of the Griggs case has been ap-

	

the use of an "effects test" .to bar practices that dis-
plied to other practices that constitute barriers to

	

advantage minorities or women .l 9 In 1977 the Su-
equal employment opportunity even though they

	

preme Court held that Title VII does not authorize
are not invidiously motivated . Among these prac-

	

the invalidation of employers' disability pay pro-
tices are the following:

	

grams that exclude pregnancy from among the dis-
" The reliance of employers and unions on word-

	

abilities to be compensated for, despite the obvious
of-mouth contact as a means for recruiting new

	

adverse effect upon women employees.2°

employees . Minority workers generally have

	

The Court has also ruled recently that seniority
less access than others to these informal net-

	

systems that are otherwise neutral and legitimate

works of employment information, especially

	

do not become unlawful under Title VII simply
when the existin

	

work force is largely white."

	

because they perpetuate the effect of discrimination
" The use of minimum height and weight stand-

	

that occurred before passage of the law.21 While

ards as requisites for jobs in law enforcement

	

this decision is a setback to efforts to obtain full re-
and other fields . Such requirements screen out

	

dress for wrongs suffered by minority workers be-
many women and may also have an adverse

	

fore 1964, it does not appear to impair the Griggs
impact on Hispanic Americans and other ethnic

	

principle, since in the Court's view the holding was

groups." dictated by section 703(h) of Title VII, a special

" The use by employers of arrest records as an

	

provision designed to protect "bona fide" seniority
absolute bar to employment . Many members

	

systems that were not adopted with an intention to
of minority groups, particularly those who

	

discriminate. Moreover, the Court made it clear that

have grown up in ghetto environments where

	

seniority systems must be modified to provide re-

crime rates are high and people are often ar-

	

dress (in the form of retroactive seniority) to em-,
rested on "suspicion," are adversely affected

	

pl°Yees who had been discriminated against after
by such requirements despite the fact that they

	

1964 and that the people entitled to relief include

would be honest and reliable employees .28

	

not only employees whose applications were denied,
but those who were deterred from applying by the" The tendency of some unions and employees

	

employer's known policy of discrimination.22to favor relatives of current employees for new

	

The concrete remedies that have flowed from thepositions. Such policies in the construction

	

application of the principle of the Griggs case formtrades, whether or not racially motivated, have

	

a significant component of affirmative action . Theyoperated to perpetuate the effects of past ex-

	

include orders that :" elusion of minority workers.l'

	

" employers substitute for their old systems ofThe relocation of industrial plants from cen-

	

word of mouth recruiting specifically designedtral cities to suburban locations where minority programs to recruit minorities ; e.g ., visits to
"See, e.g ., Parham v . Southwestern Bell Telephone Com-

	

black

	

colleges

	

and universities,

	

recruitment
pany, 433 F.2d 421 (8th Cir. 1970) .

See Dothard v . Rawlinson, 45 U.S. L.W . 4888
(1977), where the Supreme Court struck down as violative

	

"The 14th amendment to the Constitution does not of
of the rights of women under Title VII an Alabama statute

	

itself require the invalidation of official acts solely because
establishing minimum height and weight requirements for

	

they have a racially disproportionate impact . See Washing-
correctional jobs.

	

ton v. Davis, 426 U.S. 229 (1976). But the Constitution does
'° See, e.g ., Gregory v . Litton Systems, 316 F. Surip . 401

	

afford wide latitude to Congress and States to provide re-(C.D . Calif. 1970), aJTd, 472 F.2d 631 (9th Cir . 1972) .

	

dress for racial'in equity whether intentionally caused or not."See, e.g ., Asbestos Workers Local 53 v . Vogler, 407

	

See discussion below pp. 5-7, 8-11 .
F.2d 1047 (5th Cir. 1969) .

	

" Gilbert v. General Electric Company, 97 S . Ct . 401' While this issue has not been addressed definitively in

	

(1977) . The obvious disadvantage that this ruling imposesthe courts, it has been suggested that employers, though not

	

upon women in the job market has led to a strong move-barred from relocating for economic reasons, are required

	

ment to amend Title VII to require that pregnancy be cov-under Title VII to make efforts to remove barriers to minor-

	

ered in disability plans .
ity employment that may stem from the move . See EEOC
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UnitedMemorandum, General Counsel to Chairman, July 7, 1971 ;

	

States, 97 S.Ct . 1843 (1977) .
Blumrosen, "The Duty to Plan for Fair Employment : Plant

	

'Id.; Franks v. Bowman Transportation Company, Inc .,
Location in White Suburbia," 25 Rutgers L.R. 383 (1971) .
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